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(Stein Aff. ¶ 10.)
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Plaintiffs allege that officials of the Polish army and security services incited, participated in, and

purposely failed to prevent the Kielce riot and the subsequent anti-Jewish violence -- actions “motivated

not simply by abstract anti-Semitism, but by a specific desire to prevent Polish Jews from reclaiming their

property” after World War II.  (Pls.’ Mem. at 7.)   Plaintiffs also cite a book alleging that the American

government had some “official and semi-official indications provided by the Warsaw government that it is

encouraging the migration of the Jews of [a major] part of its Jewish population.”  (Stein Aff. ¶ 12, citing

George Lenczowski, The Middle East in World Affairs 330 (1980)).  According to plaintiffs, “[a]t all times

relevant to the events described herein, ministers, officers, and directors of Poland and [the Ministry of the

Treasury] knew, or were in the possession of such information that they should have known, that they were

part
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property to plaintiffs and other class members.  (Id. ¶¶ 119-21.)  Fourth, plaintiffs demand an accounting

of the amount and disposition of the property seized and of the profits derived therefrom.  (Id. ¶¶ 122-24.)

Fifth, the sub-class of plaintiffs whose property is currently held by a defendant, or any other Polish
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a claim against a foreign state.”  Saudi Arabia v. Nelson, 507 U.S. 349, 355 (1993).  Once the plaintiff has



7

footnote omitted).

The
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has held that the exceptions to the FSIA that changed prior law cannot be applied retroactively, Carl

Marks & Co. v. Union of Soviet Socialist Republics, 841 F.2d 26, 27 (2d Cir. 1988), it is necessary to

discuss the law prior to the enactment of the FSIA and the law regarding the retroactivity of the exceptions

upon which plaintiffs rely.  I then discuss those exceptions in addressing plaintiffs’ claims that the operative
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intercourse with other nations.”  Id. at 132.  Chief Justice Marshall expressly declined to reach the Attorney

General’s argument, relying instead on the “implied license” theory of immunity set forth in the quotation

above in concluding that the district court lacked jurisdiction over the vessel.  Id. at 146-47.

The “implied license” theory of immunity subsequently came to be regarded as supporting the

extension of immunity to foreign sovereigns even in connection with their commercial activities in the United

States.  See Berizzi Bros. Co. v. The Pesaro, 271 U.S. 562, 574 (1926).  The Pesaro was an in rem

proceeding against a merchant vessel owned and operated by the Italian government “in the service and
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Id.
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Secretary of State). 

In 1952, the State Department announced, in the so-called Tate Letter, its adoption of the

“restrictive” theory of sovereign immunity.  Letter of Jack B. Tate, Acting Legal Adviser, Department of

State, to Acting Attorney General Philip B. Perlman, May 19, 1952, reprinted in 26 Dep’t of State Bull.

984-85 (1952) and Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 711-15 (1976).

Underin t ( immunion of  of sovere is2recognizlfrwith2regardte, of sovere or  Republac, i(der) 422179.25 0  TD 3525976  Tc 0  Tjureuba

Alfder

, 425 U.at82, ).

 29 0  TDd. 586.5 222-5.44345 re .25 0 52 588  TD
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to the State Department for a suggestion of immunity, to which the State Department had failed to reply.

Id. at 358-59.  The Second Circuit denied the Comisaria General’s immunity claim, observing that only

certain categories of acts, including “legislative acts, such as nationalization,” qualified as the “strictly

political or public acts” for which immunity was always recognized under the restrictive theory, even if, in

any particular instance, the State Department failed to make a suggestion of immunity to the court.  See also

Am. Hawaiian Ventures, Inc. v. M.V.J. Latuharhary, 257 F. Supp. 622, 626-27 (D.N.J. 1966)

(Indonesian government immune from suit for alleged expropriation of plaintiff’s property).

The immunity recognized by the courts prior to the enactment of the FSIA extended to the political

subdivisions of a foreign state, including its departments and ministries, and, often, to other entities that

performed governmental functions.  See, e.g., 
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British Ministry of War Transport, 54 F. Supp. 487, 487-88 (S.D.N.Y. 1943) (British Ministry of War

Transport entitled to immunity as “duly constituted department of the British Government”); In re

Investigation
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committed by foreign sovereigns in the course of their purely commercial operations.”).

Indeed, the extent to which the act of state doctrine posed an obstacle to an action of the kind

brought here is demonstrated by the sad case of a Jewish victim of Nazi persecution who was imprisoned

in
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that Poland would have had any expectation of being held to account here for its conduct at the time it

occurred.

The
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The first step in the Landgraf analysis is easily resolved in this case.  The text of the FSIA does not

express a clear congressional intent that the statute be applied retroactively.  Carl Marks & Co. v. Union

of Soviet Socialist Republics, 665 F. Supp. 323, 336-37 (S.D.N.Y. 1987), aff’d
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that a foreign state’s settled expectation of immunity from the jurisdiction of the United States courts “ris[es]
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The preceding analysis suggests that the takings exception of the FSIA should not apply

retroactively
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28 U.S.C. § 1605(a)(2).

Plaintiffs
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438, 450 (D.C. Cir. 1990)).

Plaintiffs argue their property was taken outside the United States “in connection” with its

subsequent ownership and commercial operation.  There areNdoubnitly ( commercian cubsequcatetots) Tjj
119.25 -30  TD -040804  Tc 040804  Twthat exr prrieration. (Plaintif haverettachitea brochu arr pduceand) T28937.5 0  TD -408204  Tc 970744  Tw byde thMinistryde at offwne for sale real25
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is obvious that governmental expropriation of private property under governmental authority -- whether

legitimate or illegitimate  -- is the classic [sovereign] activity . . . .  Whatever else may be said of the

Governmental Defendants’ alleged conduct, it is not ‘commercial activity.’”  Haven
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assistance
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direct effect requirement, the commercial activity exception would in large part eviscerate the FSIA’s

provision
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Under this clause, plaintiffs must show that: (iwie property was taken in violation of international law;t: \(i29) Tjj
14-34 0  TD -30 75  Tc 0  Tww thst
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constrain the conduct of a foreign state with respect to its own citizens, Filartiga v. Pena-Irala, 630 F.2d

876, 884-85 (2d Cir. 1980) (foreign state’s torture of its own citizens violates international law), it has held

that,
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rather than a separate ‘agency or instrumentality’ of the state.”  Id.
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